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OPI NI ON BY BOARD MEMBER HARRI SON

Thi s appeal involves a claim arising under a contract for
construction of the Wodsboro Bypass Project (project).

By i nterl ocutory deci sion dated April 14, 2000, the Board found
t hat Appel | ant had proven all the el enents required to establishthe
entitlement portion of its claimfor an equitabl e adj ust ment under t he
Contract’s Differing Site Condition d ause.?! The Board made no act ual
fi ndi ngs concerni ng quantum however, and a heari ng on quant umwas
schedul ed. The following is the Board' s decision on quantum

Fi ndi ngs of Fact

1. Wile RchardF. Kline, Inc. (Kline) isthe general contractor for
t he proj ect and Appel | ant herein, thereal partyininterest is
AccuBi d Excavation, Inc. (AccuBid), Appellant’s excavation

subcontractor.

! The Board’ s i nterl ocutory deci sion (I nteri mQoinion) of April
14, 2000 is incorporated herein by reference. SeeRichard F. Kline,
|nc., MSBCA 2092, 5 MSBCA 1479(2000).




The heari ng on quant umcomrenced on Novenber 8, 2000. At issue
was the cost to AccuBid and its denolition contractor, J.E
McKeever, Inc. (MKeever), to deal with and overcone the differing
site condition encountered at the Route 550 Cut area in 1995,
On t he second day of hearing, Novenmber 9, 2000, it was di scl osed
t hat AccuBi d had generat ed a conpany wi de 1995 equi prrent oper at or s
hours cal cul ati on. The Board recessed the hearingto permt the
Respondent ’ s account ant Rubi no & McCGeehin, Chartered (R&M to
reviewthisinformation. The heari ng reconmenced on January 3,
2001. During the recess, additional infornmationwas al so revi ewed
by R & M

Subj ect to the various defenses di scussed bel ow AccuBi d and
Respondent (SHA) have stipulatedtothe foll owi ng anmounts inthe
R & Maudit report. Labor, $56, 454; Labor Overhead, $22, 581;
Superintendent, $21,516; Tandem Dunp Truck Costs, $27,691;
Vi brat eck, $17,589; and S. W Barrick and Maryl and St one Cost s,
$3,583. Al so subject tothe defenses di scussed bel ow, SHA does
not chal | enge t hat $198, 551 represents the total of MKeever’s
costs at the 550 Cut.

The Board finds that the conduct of unit personnel processingthe
cl ai mhereinwas not inbadfaith or without substantial justifi-
cation pursuant to Section 15-221.2 of the State Fi nance and
Procurenment Article. Accordingly, Appellant’s claimfor the
reasonabl e costs of filing and pursuing the claimincluding
attorney’s fees is denied.

The Board accepts the use of atotal cost approachin the pricing
of AccuBid' s claim However, for reasons expl ai ned bel ow, the
Board rejects the use of Blue Book to capture equi pnment costs.
It was not until after bids to SHA were opened on Cct ober 25,

1994, that Appellant, the apparent | ow bidder, solicited a



guot ati on fromAccuBid. AccuBid s first bidwas sent to Kline on
Novenber 3, 1994 and, subsequently, Kline enteredinto a subcon-
tract with AccuBi d for $961, 273. 90, whi ch i ncl uded $521, 400 f or
Cl ass 1 Excavation at $3. 90 per cubic yard. Class 1 Excavati on
i ncl uded eart hwork, the rock excavati on at Maryl and Route 194, and
the rock excavation at the 550 Cut at issue in this appeal.
8. For its bidto SHA Appel l ant, Kline, reliedonaquotationfrom
Expl osi ves Experts, Inc. to excavate the rock, includingtherock
inthe 550 Cut. That quotation was 60 percent hi gher than the
anount that Accubidincludedinits subsequent bidfor the sanme
wor K.
9. AccuBid entered into a subcontract with MKeever for $140, 000.
Decision
The Board has previously determinedinits interlocutory decision
of April 14, 2000 t hat Appel | ant has proven all the el enents required
to establishthe entitlenment portionof its claimfor an equitable
adj ustment. Thi s opinion deals withthe quantumaspects of Appellant’s
claim particularly use of the total cost nethod to determ ne an
equi tabl e adj ustnent. Wiile the Appellant is Kline, thereal partyin
interest is AccuBid. Respondent (SHA) rai ses many objections to
Appel l ant’s request for an equitable adjustnent.
Respondent argues that AccuBi d shoul d be deni ed al | recovery for
two reasons. First, SHA argues that the prine contractor, Kline, did
not rely on a quotation fromAccuBi d when Kl i ne prepared and subm tted
its bid and, absent such reliance, AccuBid is not entitled to any
recovery. Second, SHA argues that the cl ai menpl oys the total cost
nmet hod and, since the requirenments for proving quantumby t he t ot al
cost nethod al | egedl y have not been net, recovery shoul d be deni ed f or
this reason as well.
SHA al so argues t hat AccuBi d’ s cl ai ned costs are overstated and



must be reduced. In particular, SHA argues that:

1. McKeever’ s costs are not recoverable, and in any event,
shoul d be reduced,;

2. clai m preparati on costs are not recoverabl e;

t he deduction for AccuBid' s bid price nust be adjustedto
account for (i) the bidthat AccuBid actually nade to Kline
and (ii) the basis of Kline' s bid, which was a quotation
froma different subcontractor;

4. AccuBi d has failedto satisfyits burden of proof that its
met hodol ogy for equi pnment costs - use of “Bl ue Book” hourly
rates - is representative of, or even cl osel y appr oxi nat es,
its actual incurredcosts. Equi pnent cost recovery should
t hus be deni ed or awar ded on t he basi s of SHA' s net hodol ogy;
and

5. any awar d shoul d be reduced by $9, 394, t he cost i ncurred by
SHA for Rubino & McGeehin’s services after the quantum
hearing on November 9, 2000.

Respondent’s first argunent that recovery is barred because
Appel ant (KIine) didnot rely on AccuBid’ s quotationin submttingits
bidtoSHAIsrejected. Kline submttedthelowbidfor the Contract on
Cct ober 25, 1994. Concerni ng excavati onwork, Klineincludedinits
bi d price an amount of $220, 500 f or bl asti ng. This anobunt was based on
a quot ati on fromExpl osi ves Experts, Inc. Inaddition, Klineincluded
inits bid $11,288 to break up surface boul ders that woul d not be
bl asted. At the tinme that it bid, Kline did not have and had not
solicited a quotationfromAccuBid for any portion of the excavati on
work that the Contract required.

The Board finds, however, that Kline' s bid prices for blasting and
boul der breaki ng are comrerci al |y reasonabl e and t hat the fact that the

prices were not obtained pre-bid fromAccuBi d does not defeat the



claim As di scussed further bel owwe do have sone concer ns about the
post bi d openi hg subm ssi on of prices. However, we declineto hold as
amatter of lawthat only anentity that submts a pre-bid quoteis
entitled to participate in the clains process provided under the
General Procurenment Law and COVAR Title 21.

The Board al so finds fromthe testi nony of M. Strawsbery, Kline' s
estimator, that Kline didnot anticipatethediffering site condition.
W alsofindnonerit to Appel l ant’ s argunent t hat McKeever’s costs are
not recoverabl e because AccuBid’ s contract with McKeever did not
containadiffering site conditionclause. Secondtier contractors are
entitledtothe protection afforded by the cl ause whet her included in
their contract or not. However, as di scussed further bel owwe shal |
reduce t he anount of AccuBi d’ s cl ai mbased in part onthe difference
bet ween t he quotation of Explosives Experts and AccuBi d’' s quotation.

SHA next argues that use of the total cost nethod to prove the
claimand al | eged failure to neet the requirenents that permt use of
this nethod defeat the claim

As presented to SHA and thereafter to this Board, the quantum
aspects of the cl ai mby AccuBi d are contai ned i n Accubi d s Request for
Equi t abl e Adj ustnent (REA) filed wi th SHA on or about Cctober 9, 1997.

Kl ine gave noticeto SHAof thediffering site condition on April
12, 1995. The claimor REAin the amount of $525, 316 enconpassed al |
costs incurred at the 550 Cut fromFebruary 24, 1995 t hr ough August 25,
1995, the entire period during whi ch AccuBi d excavated there, | ess the
anmount s bid for excavationinthat area. Thus, the cl ai mor REA enpl oys
the total cost nethod as foll ows:

AccuBid clainms a total of $525,316, consisting of:

AccuBi d’ s Additional Hands on Costs $462, 624

Extra Contract Adm nistration 14, 936
Subt ot al $477, 560

Overhead & Profit @ 10% 47,756
$525, 316



AccuBi d’' s “Addi ti onal Hands on Costs” of $462, 624 are cal cul at ed
(in the REA) as follows:

AccuBi d’ s Equi pnent Costs: $379, 950
AccuBi d’ s Labor Costs 56, 454
AccuBi d’ s Labor Overhead/adj. (40% 22,581
AccuBi d’ s Superintendent Costs 24, 5902
Tandem Dunp Truck Costs 34, 3258
McKeever Labor & Equi pnment Costs 198, 551
Vi brat eck Costs 17, 589
S.W Barrick & Maryland Stone Costs 3,583
TOTAL COST for MD Rt. 550 $737, 623

Deduct Bid Price for Rock/Blast 28,761 cy X $4.25 <122, 234>
Deduct Bid Price for Rock/Mve 28,761 cy X $3.00 < 86, 283>
Deduct Bid Price for Soil/Mve 33,241 cy X $2.00 <_66, 482>
Total Added Costs for Differing Site Conditi$d62, 624

AccuBi d did not cal cul ate the cost directly attributabletothe
differing sitecondition. Instead, AccuBid usedthetotal cost nethod
for itsclaim Thus, as shown above, AccuBi d prepared an esti mat e of
all of thecoststhat it incurredfromthe datethat it started work in
the 550 Cut, February 24, 1995, until the date that it conpl eted
excavati on, August 25, 1995, and, fromsuch total costs, deducted an
anount that it descri bed as the bid prices for blasting and novi ng rock
and nmovi ng soil.

The t otal cost net hod of proving an equitabl e adj ust ment i s not
general ly favored. The nethod assunes that the contractor’s costs are

prima faciereasonabl e, that the bid was accurately and reasonably

conput ed, that the contractor (or subcontractor) is not responsible for

any i ncreases in cost, andthat thereis no practical nmeans of proving

2 As noted above the parties have stipulated that the
Superi ntendent costs are $21, 516.

s As not ed above the parties have sti pul ated t hat t he Tandem
Dunp Truck costs are $27,691.



actual costs. Youngdal e & Sons Construction Co., Inc. v United States,
27 Fed. A . 516, 541 (1993); Neal & Conpany, Inc. v. United States, 36
Fed. d. 600, 638 (1996). SHA argues that AccuBi d has not denonstrat ed
that it neetsthesecriteriaandthereforeis not entitledtorecover.

The Board is satisfiedthat AccuBid coul d not have establishedits

actual costs directly attributabletothedifferingsite condition.
The record refl ects that AccuBi d di d not make any cont enpor aneous
effort to segregate and account for those costs directly attri butable
tothe differing site condition. After the work was conpleted it
attenpted to reconstruct all of the | abor and equi pnent used i n t he 550
Cut from SHA records and fromits own daily reports.

No reason was gi ven by AccuBid as to why no effort was made to
track costs actually arisingfromthe differing site condition. M.
Pank, AccuBid' s President, testifiedthat AccuBid didnot maintain a
conpany-w de j ob cost accounting system AccuBidis asnall conpany
and was required to devote nmuch tinme and effort to overcom ng t he
differing site condition. Although AccuBid knew of the differing
condition before April 12, 1995 we find t hat personnel constraints,
AccuBi d’ s exi stingin-place cost accounting system and t he nat ur e of
t he site condition excuse AccuBi d fromsegregating t he addi ti onal costs
fromother costs that had been contenplated in its bid.

Based on the record herein we find AccuBid has satisfiedits
burden that it was i npracticable to prove directly the costs attri but -
abletothe differing site condition. W shall approve use of the
t ot al cost approach hereinto capture the additional costs attri butabl e
tothediffering site condition. However, as di scussed bel ow, where
exi sting records pernit anore accurate assessnent of costs we shal |
rely on such records.

We next consi der AccuBid s quote (bid) to Appel | ant whi ch SHA
ar gues was not accurately and reasonably conputed, i.e., it was too

| ow.



AccuBi d’ s bidto Klinewas based on McKeever’s price of $140, 000
for blasting 30,000 cubic yards of rock at the 550 Cut, and 12, 500
cubi c yards of rock at Route 194. AccuBid included nothinginits
priceto Klinefor breaking oversize rock. Onthe other hand, Kline's
bi d t o SHA was based on $220, 500 for (all) bl asting and on $11, 288 f or
br eaki ng surface boul ders. Thus, AccBid’ s quotation was | ower thanthe
anmount bid by Kline, i.e., the difference between $220, 500 + $11, 288,
or $231, 788, and $140, 000, a di fference of $91,788. Kline's bidto SHA
for rock excavati on was 65 percent greater than AccuBi d’ s quotation for
t he same worKk.

AccuBi d made efforts at the hearingto justify the anount of its
bi d. SHA argues that AccuBid’ s bidto Klinewas artificially | owand
urges that we limt the award of an equit abl e adj ust nent to adj ust for
t he $91, 788 di fference between Kline's bidto SHA and AccuBid s bidto
Kline. Wile we are concerned about the potential for subm ssion of an
artificially lowsecond tier bidwhen submtted after bid openi ng when
pri ces have been exposed, we wi || not increase t he anount of AccuBid’ s
gquoteto Klineto adjust for this potential. Basedonthisrecord, we
findthat AccuBid' s quoteto Klinerepresented a good faith comer -
cially reasonable estimte of costs to performthe 550 Cut work
assum ng that nodiffering site condition had been encountered. W
wi I, however, deduct $11, 288 fromt he equitabl e adj ust ment t o account
for the inclusionof such anmount for breaking surface bouldersinthe
Kline bidto SHA and t he absence of any amount for such work in the
AccuBi d quote to Kline.

We next focus on the requirenent that the contractor (or sub-
contractor) is not responsible for any increases in cost.

I nlarge measure, the costs cl ai ned by AccuBi d are not derived
fromits books and records. Rather, the costs are an attenpted
reconstruction of the costs that could be attributed to the excavation
wor k at the 550 Cut, fromthe day wor k began, February 24, 1995, until

8



excavati on concl uded on August 25, 1995. To use the total cost
approach the record nust refl ect that costs were reasonably i ncurred on
account of the differing condition and/or to overconme such condition.

SHA ar gues t hat AccuBi d was substantially responsi bl e for the
i ncreased costs that were incurred, assertingthat both AccuBi d and
McKeever used i nadequat e and i neffici ent met hods t hat were i nappro-
priate tothe actual rock probl emthat they encountered and t hat t hey
never devi ated fromt hese net hods. Qur revi ewof the record does not
suggest inefficienciesinovercomngthedifferingsite conditionthat
requires a deni al of the equitabl e adj ust ment sought. After the fact
expert analysis m ght suggest that:

1. McKeever continued to shoot inthe buffer for too |l ong
a period and t hus, because t he rock was not uncover ed,
a primary source of i nformation for nmaki ng bl ast-to-
bl ast adj ust nents was not obt ai ned because t he rubbl e
was not renoved.

2. McKeever used nostly ammoni umnitrate, a weak expl o-
sive per foot of hol e that works well only in weaker
rock and t hat stronger expl osi ves coul d have been used
wi t hout causing a ground vibration problem

3. That McKeever started with hol e burden and spaci ng of
four and a half feet and i ncreased theseto five feet
and t hat he shoul d have decr eased rat her than i ncreased
hol e burden and spaci ng i n order to achi eve desired
rock fragnmentation, and

4. McKeever shoul d have decked bl ast hol es and such

decki ng as was done, was ineffective.

Despite these and certain record keepi ng deficienciesrelativeto
bl asting, therecordreflects that McKeever’s efforts to deal wi th and
overcone the differing site conditions were appropri ate and di d not
substantially increase the costs that were incurred. It nust be
remenber ed t hat we have found i n our opinion onentitlenment that a

differing site condition existed and that McKeever reasonably believed



that he was blasting a soft rock, not diabase.

Simlarly, SHApointstoinefficiencyinAccuBid s effortsto
overcone the differing site condition. The 3,800 ft-1b i npact breaker
t hat AccuBid attenptedto usein April, 1995 was i nadequat e. Al t hough
a 10,000 ft-1b i npact breaker woul d have been adequat e, AccuBi d di d not
bri ng such a breaker tothe project until August, 1995, after nost of
t he boul ders had been renoved. At that tine, this breaker was used
successful |y to break di abase i n pl ace and di abase boul ders t hat had
been st ockpi |l ed. SHA argues t hat an adequat e i npact breaker, tinely
avai |l abl e, woul d have al | owed rock to have beenusedinthefill, as
pl anned, and obvi ated sone of the cost for additional fill.

However, like theinefficienciesidentifiedabovewthrespect to
McKeever’s bl asting, AccuBid' s efforts in dealingwth and overcom ng
the differing site conditions were reasonabl e and di d not substantially
i ncrease the costs that were incurred. Since we deal with anequitable
adj ustnent, onethat isfair toboththe contractor and the State, we
will apply ajury verdict approach. SeeHardaway Contractors, Inc.,
MSBCA 1249, 3 MSBCA 1227 (1989) and cases cited therein at p. 77.

Appl ying a jury verdict approach, and recogni zi ng t hat such approach to

det er m ne danages, or an equi tabl e adj ustment, i s not an exact sci ence,
we t hi nk a fair and reasonabl e approxi mati on of danages is yieldedif
t he request for equitabl e adj ustment hereinis reduced by 5%t o account
for any inefficiencies.

AccuBid seek to recover $12,776 expended by T. A. MMillen
Consul tants, Inc. to prepare the Request for Equitabl e Adj ust ment
(REA). The REA was prepared on Septenber 29, 1997 and thereafter
subm tted to SHA by AccuBi d after AccuBi d’s work for Kline under the
Contract had been conpleted. Nothing in the record indicates any
cont enpor aneous benefit tothe project. Rather, like the costs at
issue inCorrectional Medical Services, Inc., MSBCA 1822et al., 5
MSBCA 1411(1996) t he consul tant costs were i ncurred “as a necessary

10



part of the process Appel |l ant was required to undertake to securethe
jurisdictionof thisBoard. . .” 1d. at p. 19. This Board has found
t hat Section 15-221.2 of the State Fi nance and Procurenent Article
providing for certaincostsis not inplicated. See Finding of Fact No.
5. Thus there may be no recovery for prep-aration of the REA. See al so
COMAR 21.09.01.19.

We return nowto the principleissue whichis use of the total
cost approach. Wiilethe Boardw Il permt use of atotal cost nethod
for recovery of an equi tabl e adj ust ment herein, AccuBid s bid price
must be adjusted for its actual bidto Kline and for the costs on which
Kline relied for its bid to SHA

I nthe REA, AccuBi d deducted fromits total cost for work at the
550 Cut the follow ng amounts:

Rock/ Bl ast 28,761 cubic yards at $4.25 $122,234
Rock/ Move 28,761 cubic yards at $3.00 86, 283
$208, 517

The quantity of 28, 761 cubic yards of rock is the quantity on
AccuBi d’ s takeof f. However, it is not the quantity that AccuBid usedto
deriveits unit price of $3.90 per cubic yardto Kline for Class 1
Excavati on.

To price blasting and novi ng rock, AccuBi d used a quantity of
42,500 cubi c yards (at $4.25 for blasting and $3.00 for noving). This
gquantity consi sted of 30,000 cubic yards at the 550 Cut and 12, 500
cubi c yards at Route 194. Thus, AccuBid did not use its take-off
quantity of 28,761 cubic yards for the 550 Cut but arrivedat its bid
priceto Kline by including an additional 1,239 cubi c yard conti ngency
for the 550 Cut.

Si nce AccuBid basedits bidto Klinefor 550 Cut work on 30, 000
cubi c yards, the portion of its bid allocable to the claimis

Rock/ Bl ast 30, 000 cubic yards at $4.25 $127,500
Rock/ Move 30, 000 cubic yards at $3.00 90, 000

11



$217, 500

AccuBid’s bid priceto Kline for theseitens was not $208, 517, as
stated inthe REA, but was $217,500. The bid price set forthinthe
REA t herefore i s understated by $8, 983 and we wi I | adj ust t he anount of
t he equitabl e adjustnment accordingly.

As i ndi cat ed above we wi I | not adj ust the anmount of the equitable
adj ustment toreflect the excavation prices upon which Kline basedits
bidto SHA. As noted above Kline's bidto SHA was based on $220, 500
for blasting and $11, 288 for breaki ng surface boul ders, atotal of
$231, 788 for t he excavati on work. AccuBid' s post bid opening priceto
Kl i ne for excavati on was $140, 000 (bl asting only), a difference of
$91, 788. We have found that Kline's bid to SHA was comrercial ly
reasonabl e and have arti cul at ed our concern that AccuBi d’ s post bid
openi ng quotation to Kline nay be artificially | ow. Despite our
concern, we shall use AccuBid s bidto Kline as the appropriate bid
anount and wi | | not deduct fromAccuBid s total cost as set forthin
the REAthe $91, 778 di fference between the Kline bidto SHA and t he
AccuBi d post bi d opening quote to Kline except for the $11, 288 anount
for breaking surface boul ders.

Per haps t he nost troubling aspect of the REAis the $370, 950
pricing of additional equipment costs. We shall further reduce
Appel | ant’ s cl ai mbased on our determ nation that AccuBid has failedto
satisfy its burden of proof that its nmethodol ogy for determ ning
equi pnment costs fairly approxinmates actual costs.

AccuBid cal cul ated its cl ai ned equi prent costs of $379, 950 usi ng
Bl ue Book Rental Rate hourly rates for ownershi p and operati ng costs
appliedtothe hours worked, as presentedinthe REA, for each pi ece of
equi pnent. No claimwas made for idle equipnent. The asserted
justificationfor using Bl ue Book Rental Rate hourly rates was t hat

AccuBi d did not maintaininternal rates for bid or cost purposes, that

12



it didnot charge equi pnent costs to each project, that it maintained
no equi pnent utilizationrecords, and that it did not nmaintain any job
cost reports in 1995.

However, AccuBi d’ s net hodol ogy wi Il | not be perm tted because a
fair approxi mati on of equi pment costs actual Iy i ncurred can be derived
from AccuBi d’ s books and records.

Thi s Board has fol | owed t he general principlethat acontractor
entitled to an equitabl e adj ust nent shoul d recover t he reasonabl e cost
of performng the work as changed (|l ess the reasonabl e cost of
performng as originally required). Ganite Gonstruction Co., MDOT
1014, 1 MSBCA 166 at p. 33(1983). The contractor has t he burden of

provingtheincreaseinits costs, i.e., that the changed circunstances

attributabletothediffering site condition caused anincreasein
cost s above t he costs reasonably antici pated. Hardaway Constructors,
Inc., MBBCA 1249, 3 MBBCA 1227 at pp. 72-73(1989). Reasonable cost is
not a“wniversal, objective determ nati on of what the cost woul d have

been to other contractors at large,’” G anite Construction at p 34,
citing Bruce Construction Corpet al. v United States, 163 Q. d. 97,
101, 324 F.2d 516, 519 (1963). Rather, reasonabl e costs “ust be
viewed inthe light of aparticular contractor’s costs.’” 1d. at 101,
324 F.2d at 518. It isfor thisreasonthat historical cost,i.e., the

actual cost incurred by the contractor seeking the adjustnment, is

presumed reasonabl e. Bruce GConstruction Corp., at 101, 324 F. 2d at 5109.

Ceneral ly, then, the goal isto determ ne the actual cost i npact onthe
contractor or to approximate the contractor’s actual costs. Fruin-
Col non Corp. and Horn Construction Co., Inc., MSBCA 1025, 2 VBBCA 1165
at p. 83(1987); Dick Corp & Sofis Co., Inc., MSBCA 1472, 4 MSBCA 1350
at pp. 5-6(1994).

AccuBidis not asnall business pursuant to COVAR 21. 01. 02. 01( 8).
At thetinethe REAwas fil ed AccuBi d enpl oyed over 100 per sons and had

an annual vol une of work exceedi ng approxi mately $10, 000, 000. 00.
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McKeever’ s annual gross incone was inthe2-3mlliondollar range and
we assune it had fewer enpl oyees t han AccuBi d. Neverthel ess, neither
AccuBi d nor McKeever are | arge conpani es. \Whet her or not they are

smal | conpani es we bel i eve t hat what we saidinDick Corp. where we

acknow edged t he ri sk of underval ui ng addi ti onal costs by a small
contractor to be applicableto both conpanies. 1nDick Corp. we noted:

Sofis Co. [co-appellant] is asnmall conpany t hat does not
have a sophi sticated accounting system such that it is
difficult tocapture certainindirect equi pnent costs t hat
woul d be necessary to deterni ne actual cost... Thisisa
common situation for entities the size of Sofis Co...., and
wher e, as here, a sophisticated accounti ng systemi s absent,
and detailed fixed asset records and asset utilization
records are unavail able, job costs are | i kely to be under -
stated... Inthese circunstances, in order toreliably
ascertain equi pnment costs, it is acceptabletousearate
schedul e approach, |ike Sofis Co. didwhenit usedthe Bl ue
Book ... to conmpute its claimfor equitable adjustnent....
Dick Corp., at p 6 (transcript citations omtted).

Hereinthe record reflects that both AccuBi d and McKeever are
entities that do not have sophisticated cost-tracking systens.

However, AccuBid s use of the Rental Rate Bl ue Book based on this
record i s not appropriate.

SHA' s response to AccuBi d’s REA was devel oped by R&M Three
di fferent met hods of approxi mati ng AccuBi d’ s actual equi pment costs for
thedifferingsiteconditionwere used. Each of these t hree net hods
use actual cost information derived from AccuBid s books and records.

The first method was based upon the limted conpany-w de
information for 1995 made avai |l abl e by AccuBi d prior to Novenmber 8,
2000, the first quantum hearing day.

The second net hod was based on t he sane conpany-w de i nf or mati on
avai | abl e bef ore Novenber 8 but takes i nt o account t he conpany-w de
1995 equi prment operator hours cal cul ation first di scl osed onthe second

guant um heari ng day, Novenber 9, 2000.
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Bet ween Novenber 9 and t he resunpti on of t he quantumheari ng on
January 3, 2001, during R&M s revi ewof AccuBi d’ s equi pnent oper at or
hour cal cul ati on, additi onal project-specific cost informtion was
present ed t hat al |l owed R&Mt o devel op the third met hod. The record
reflects that this third nmethod permts areasonabl e determ nati on of
t he equi pnent costs actually incurred by AccuBid for its work at the
550 Cut. Because this nethodis nore accurate than Blue Bookit isthe
met hod that the Board will adopt relative to the equi pment costs
portion of the equitable adjustment herein.?

This is the best and nost accur ate net hod, because it i s based
sol el y on AccuBi d’ s proj ect costs for the Wodsbor o Bypass Proj ect, and
i s not dependent on t he generic assessnent of costs that Bl ue Book i s
predi cated upon. Startingwith atotal job cost of $1, 068, 400 for the
Wbodsbor o Bypass Project as set forth in AccuBid s 1995 fi nanci al
statenent, R&Melimnated total job direct costs (i.e., all non-Iabor
and non- equi pnent costs) of $310, 683 f ound on AccuBi d’ s 1995 Job Costs
by Job for 1995 report; total job direct costs of $225,463 from
AccuBid s 1995 Tine Slip Job Detail for 1995 report and $90, 185 j ob
cost | abor burden at the 40 percent rate used by AccuBidinits REA.
The result of this subtractionis the $442, 069 t hat R&Mderived from
AccuBi d’ s books and records for AccuBid s total equi pnent costs for the
Wbodsbor o ByPass Proj ect.

Next, the total project equi pment cost of $442, 069 was al | ocat ed

bet ween t he equi pment usage i ncl uded i n t he REA and t he equi pnent usage

4 AccuBi d’ s 1995 fi nanci al statenent, which contains the anmount
for total job cost, and AccuBid s payroll burdenrate were availableto
R&M bef ore t he hearing on Novenber 8 and 9, 2000. The additi onal
records that nade t hi s best and nbst accurat e equi pment cost estinmate
possi bl e - AccuBid's 1995 Job Cost By Job andits Tinme Slip Detail
reports - were not exam ned before that hearing, but were subsequently
exam ned because of SHA's desireto verify AccuBid s cal culationof its
1995 equi pnent operator hours.

15



on t he remai nder of t he Wbodsboro project. The total equi pnment hours
claimed inthe REAis 4,059.25. The total equi pnment hours for the
proj ect, based on equi pnent operator hours charged to t he project, as
recorded in AccuBid' s weekly certifiedpayrolls, is 13,541.75. R&M
arrived at atotal equi pment cost per hour for the project by dividing
t he proj ect equi pnent cost of $442, 069 by t he total equi pnent oper at or
hours, 13,541.75, yielding an equi prent cost per hour of $32.64. Then
R&Mal | ocat ed equi pment costs tothe REAby nmultiplyingthis $32. 64
equi pment cost per hour by 4, 059. 25, thetotal hoursclainmedinthe
REA. The result, $132,514, is the amount that this Boardwi |l all ow
for AccuBid s equi pnent costs.

The | ack of a detail edjob cost accounti ng systemand of i nternal
equi pment rat es does not present an acceptabl e basis for recovery of
equi pment costs on t he basi s of Bl ue Book. The SHA has denonstr at ed
that it is practicableto derive fair and reasonabl e actual equi pnent
costs for the 550 Cut. Therefore, no proxy such as Bl ue Book wi I | be
al l oned. Instead of the $379, 950 Bl ue Book cal cul ation i ncluded inthe
REA, AccuBid will only be all owed $132, 514 for its equi pment costs as
nost reflective of its actual costs.

Fi nal |y, SHA argues t hat any equi t abl e adj ust nent nust be adj ust ed
for certain consultant or expert witness fees incurred by SHA in
connection with this appeal. SHA has an obligation to pay R&Mt he
amount of $9, 394 for services rendered after the Novenber 9, 2000
heari ng and argues t hat any award t o AccuBi d shoul d be reduced by t hat
anmount . Accordi ng to SHA, these servi ces were nmade necessary because
of AccuBi d’ s di scl osure at the Novenber 9 hearing of its conpilation of
1995 equi pnent operator hours.

Wil e we findthe R&MTf ees reasonabl e t he record does not perm t
this Boardto findthat the post Novenber 9, 2000 ef forts by R&Mwer e
necessitated by Appellant’s i nproper failure to disclose or nake all

rel evant information avail able on atinely basis. Accordi ngly, based on
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this record, the Board wi Il not reduce Appel | ant’ s equit abl e adj ust ment
for the R&M f ees.
In summary we find Appel l ant entitled to an equitabl e adj ust nent

as foll ows:

AccuBi d
Equi prmrent $ 132,514
Labor 56, 454
Labor Over head 22,581
Superi nt endent 21,516
Tandem Dunp Truck Costs 27,691
McKeever Labor and Equi pment Costs 198, 551
Vi brat eck Costs 17, 589
S. W Barrick and Maryl and Stone Costs 3,583
Tot al Cost $ 480, 479
Less 5% i nefficiency deduction 24, 024
di scussed at pp 8 - 10 supra $ 456, 455
Less

Rock/ Bl ast Bid (pp 10 - 11 supra) 127,500
Rock/ Move Bid (pp 10 - 11 supra) 90,000

Soi | / Move ( REA) 66, 482
Br eaki ng Surface Boul ders 11, 288 —
(295, 270)
Total Cost Less Bid $ 161, 185
Add Overhead and Profit at 15% 24,178
Total Equitabl e Adjustment $ 185, 363

Pre-deci sioninterest pursuant to Section 15-222 State Fi nance and
Procurenment Articleis awarded conmenci ng 180 days fol |l owi ng t he date
t he contract clai m(REA) was recei ved by SHA. The REA was recei ved on
or about COctober 9, 1997. Thus, pre-decisioninterest shall commence
to run fromApril 9, 1998 until the date of this decision.

5 The Board i s satisfiedthat the 10%conponent for over head
and profit inthe REAwas, as asserted by AccuBid, an error and that a
15% rate as presently requested is appropriate.
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The notice of thediffering site conditionwas given SHA on Apri |
12, 1995. Inthe ensuing al nost 2 Y2years precedingthe filingof the
REA, SHA coul d have determ ned, as did the Board, that Appell ant
encountered adiffering site condition. After receivingthe REA, siXx
nont hs shoul d have been sufficient time for SHAto have real i zed t hat
Appel | ant had encount ered a conpensabl e differing site condition and
that the State faced substanti al financial exposure. As the Board
previously stated i n determ ning wheninterest shall begintorun, it
will attenpt to ascertain when the State was i n an adequate positionto
know the details of the clains and the extent of the equitable

adj ust ment bei ng requested, and t hereafter all owa reasonabl e peri od

for reviewand paynent by the State. See CamConstructi on Conpany of
Maryl and, I nc., MSBCA 1926, 5 MSBCA 1394(1996) at p. 8. Use of the

total cost nethodinthe REA presented difficulties as discussedin

t hi s opi ni on concer ni ng exactly what costs were i nvol ved. However, an
appr oxi mati on of the costs as found by t he Board herei n coul d have been
made by SHA and paynment affected within six nonths of recei pt of the
REA. It should also berecalledthat pre-decisioninterest i s awarded
t o make a contract or whol e and not as a punitive neasure. Based on the
entirerecord as devel opedinthis appeal (entitlenent and quantum we
believethat it is fair and reasonabl e to award pre-deci sion interest
fromthe date set forth above not to puni sh the Respondent, but in
order to nmake the Appellant whol e.

| n sunmary, we approve t he award of an equit abl e adj ust nent of
$185, 363 with pre-decisioninterest at the applicable rate of interest

on judgnments fromApril 9, 1998 until the date of this decision as set

forth below We remand this matter to SHA for appropriate action.

Post -deci sioninterest shall run fromthe date of this deci sion

as set forth below until paid.

So ORDERED t his day of 2001.
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Dat ed:

| concur:

Robert B. Harrison |1
Board Menber

Randol ph B. Rosencrant z

Chai r man

Certification

COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as ot herwi se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Oher Party. - If one party files atinely
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petition, any other personnmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci si on i n MSBCA 2092, appeal of R chard F.
Kline, Inc. under Contract No. F-157-501-771.

Dat ed:

Mary F. Priscilla
Recor der
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